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3meer/Order

The present appeal has been preferred by the assessee against the
order dated 15.02.2019 of the Commissioner of Income Tax (Appeals)-3,

Ludhiana [hereinafter referred to as ‘CIT(A)’]

2. The assessee in this appeal has taken following grounds of
appeal:-

1. That the Ld. CIT(A) has erred in confirming the
action of the Assessing Officer in reopening of the
case u/s 148.

2. That there was no reason to believe with the
Assessing Officer and also the Assessing Officer,
who had issued the notice u/s 148 did not have
jurisdiction to issue the notice u/s 148 and,
therefore, the assessment deserves to be quashed.
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3. That the Ld. CIT(A) has erred in upholding the
action of the Assessing Officer in making the
disallowance u/s 80C of the Income Tax Act.

4. That the Ld. CIT(A) has erred in not allowing the
rebate u/s 24 for Rs. 1,23,644/- for which, the
amount was borrowed for purchase of residential

property.

5. That the documentary evidence as furnished has
been ignored by the CIT(A).

6. That the Ld. CIT (A) has erred in confirming the
addition of Rs. 3,06,842/- on account of payment of
stamp duty for which, the source is available.

7. That the additions have been confirmed against the
facts and circumstances of the case.

8. That the appellant craves leave to add or amend the
grounds of appeal before the appeal is finally heard
or disposed off.

3. At the outset, Ld. Counsel for the assessee has submitted that in
this case the assessment was framed by the Assessing Officer u/s 147 of
the Income Tax Act, 1961 (in short 'the Act') by way of reopening of the
assessment. That the Assessing Officer did not himself form the belief
that the income of the assessee had escaped assessment. The Assessing
Officer reopened the assessment on the basis of borrowed satisfaction
of his colleague. Explaining the facts, the Ld. Counsel for the assessee
has submitted that the original reopening of the assessment was initiated
by the ITO Ward-5(1), Chandigarh. He had recorded the reasons for the

reopening of the assessment and had also taken the necessary approval
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from the higher authorities u/s 151 of the Act in this respect. However,
the assessee filed objections against the said reopening of the
assessment on the ground that the said Assessing Officer of Ward 5(1),
Chandigarh had no jurisdiction to assess the income of the assessee as
the assessee was living in Panchkula for the last 20 years. Thereafter,
the file was transferred by the ITO, Ward-5(1) Chandigarh to ITO,
Ward-2, Panchkula. The ITO, Ward-2, Panchkula continued with the
same assessment proceedings. The assessee filed detailed objections
pleading that ITO, Ward-2, Panchkula had himself neither formed the
belief nor recorded reasons to the fact that the income of the assessee
had escaped assessment and further no approval u/s 151 was taken.
However, ITO, Ward-2, Panchkula dismissed the objections of the
assessee and framed the impugned assessment. The Ld. Counsel for the
assessee has submitted that the ITO, Ward-2 Panchkula i.e Assessing
Officer of the assessee did not himself apply his mind to the facts and
did not record the reasons that the income of the assessee had escaped
assessment. He simply continued with the assessment proceedings which
were initiated by an Assessing Officer who did not have jurisdiction to

do so.

4. The Ld. DR could not rebut the aforesaid facts on the file.

5. After considering the rival submissions, it is apparent that initially

the assessment proceedings were initiated, the reasons for reopening of
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the assessment were recorded and approval u/s 151 was taken by the
Assessing Officer who did not have the jurisdiction to frame the
impugned assessment on the assessee. Therefore, the proceedings done
by the said ITO, Ward 5(1), Chandigarh were legally not valid being
without jurisdiction and, hence, the same were to be treated as void ab
initio and non est. The ITO, Ward-2. Panchkula, under the
circumstances, was supposed to apply his mind to the facts and
circumstances of the case and then, if being satisfied, he should have
recorded the reasons that the income of the assessee had escaped
assessment. However, the ITO, Ward 2, Panchkula continued with the
proceedings which were void and non est and, therefore, the assessment
framed by the Assessing Officer being not initiated in accordance with
law is wrong and illegal.

In view of the discussion made above, the assessment framed by
the Assessing Officer in this case is hereby quashed. The appeal of the
assessee stands allowed.

This appeal could not be decided earlier due to non-functioning of
the Bench on account of curfew / lockdown in the wake of Covid-19
Pandemic.

Order pronounced on 05.08.2020.

Sd/-
(TS1T 13T / SANJAY GARG)

#1RA® ST/ Judicial Member
Dated : 05.08 .2020
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